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ORIGINAL LETTERS.* 


NO. I. 


The following original letter of the late Joun Stoss Hoparrt, one of 
the Judges of the Supreme Court, to the Honorable Zephaniah Platt, 
then a Senator of this State, will be read, we are sure, with some in- 
terest. The late Judge Benson was then Attorney General, and he 
erected in the City Hall of New-York, a tablet to the memory of his 
friend Judge Hobart. The dispensing with real actions, such as they 
were when the letter was written, was not effected until forty-seven 
years afterwards. It is worthy of a perusal, as expressing the opinions 
of one of our old lawyers who lived before we had any New-York 
Reports. 


Sharon, 6th January, 1783. 


Dear Sir—I wrote you the 4th curt. enclosing the draught of ‘an 
Act for the more easy Conveyance and Recovery of Lands,” and 
sent my servant with it last night to Mr. Floyd, but he lost the letter 
out of his pocket, which has reduced me to the necessity of copying 
the act again, for fear that should not be picked up and sent to you. 

I have long been of opinion that our mode of conveyancing ought 
to be made more simple. The present practice is built in fiction and 
was,originally invented to evade laws which grew out of the feudal 
system ; all the useful parts of that having been long since done 
away, why should we retain its superfluities, or more properly its 
excrescences? ‘The first settlers of Connecticut adopted a simple 
and cheap form of conveyance which has stood the test of experience 
for a century and a half. There is no country where the titles to 
land are better assured, and where they are more seldom brought into 
question, why then should not we rid ourselves of the enormous ex- 
pence of conveyancing, as it is now practised, and adopt a plain, 
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simple and less expensive mode, suitable to our circumstances? It 
would be an invidious insinuation to suppose that it will be opposed 
by the gentlemen who are conveyancers by profession, as they must 
thereby sacrifice public good to private gain. 

The second object of the bill is to extend the beneficial remedy of 
the action of ejectment, and remove an immense quantity of useless 
learning, which though it is at present little more than a dead letter, 
is still a part of our law, necessary to be known by the student, and 
at the same time is a heavy clog upon our whole system of jurispru- 
dence. It may be objected, that it is dangerous to meddle with old 
foundations, as you may bring the whole fabric about your ears and 
perish in the ruins ; but to this I answer, that real actions have been 
long disused, and that of ejectment has been found from the expe- 
rience of ages to be more simple, expeditious and cheap, and at the 
same time more advancive of justice ; if therefore the whole fabric of 
real actions was to fall to the ground, no danger would be appre- 
hended since we have so good a building erected which answers the 
purpose much better than the old one, however venerable it may be 
on account of its antiquity. But to quit the metaphor ; if you should 
be in sentiment with me on the subject, I beg you will introduce this 
bill or a better one for the purpose, into the senate early in the session, 
that it may have a thorough consideration in its several stages. If 
you should approve of this draft, which I believe will not be found to 
be the worse tor being short; it may not, perhaps, be improper to 
show it to Mr. Attorney General, who upon revising it will suggest 
such alteration or amendments as shali appear to him necessary. 

I sincerely wish you the gratulations of the season, and am with 
great esteem, 
; Your most affect. humble servt., 

The Hon. ZepHantaH Pratt, Esq. Jno. Stoss Hopart. 
Poughkeepsie. 





PRACTICAL POINT. 


MARRIED WOMEN—REVERSIONARY INTEREST—MERGER. 

Tue rule has been well settled that a married woman cannot assign 
her reversionary interest in personal property so as to bind herself if 
she survive her husband; a question of some importance with refe- 
rence to the doctrine on this subject, lately came before the English 
court of chancery. It appeared that a fund in court was subject toa 
trust for a husband for life, remainder to his wife for life, remainder 
to their son absolutely, and the husband and son, by deed, surren- 
dered and released their respective interests to the wife, for the ex- 
press purpose of giving her a present absolute interest in the fund, 
and thereby enabling her to assign it at once tothe son. A petition 
was presented by the three for payment of the fund to the son, but 
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the court refused the application, on the ground that a court of equity 

will not establish an equitable merger by analogy to law, where the 

effect would be to defeat its own rules and practice in the protection 

ph gonna women from the marital control. Whittle v. Henning, 2 
ill. 731. 





{Tue following note of a recent decision in the United States Circuit 
Court, for the District of Vermont, is in a case which has naturally 
aroused a warm interest in the section where the tract in question is 
situated, from-the number of titles it involves, and the difficulty of 
disentangling them during the pendency of the suit, of which the le- 
gislature has assumed the defence. 

The cause will probably soon be brought to trial and argument: 
and as it involves various important questions, upon which the advice 
of Chancellor Kent, Judge Haliburton, of Nova Scotia, Willis Hall, 
late attorney-general of the State, and other eminent counsel of New- 
York and Boston, has been taken. 

And as the decision will be of interest, not only to the citizens of 
Vermont but to the bar generally, we shall publish the judgment and 
opinion of the court, in extenso, when they shall be rendered.] 


W. S. Gircnit Conrt. 


[District of Vermont.—May Term, 1849.] 
Before the Honorable SAMUEL PRENTISS. 


Peter Hatriep v. Ira BusHNELL. 


Ejectment for Lands in Starksboro’.—The plaintiff, a British sub- 
ject, residing in Nova Scotia, claiming the locus in quo, by descent 
and purchase, under an original grant from the crown, made by the 
Governor of New-York, in 1774, brought this action, and after the first 
term died intestate. 

The case was continued for several terms, the plaintiff’s death 
being suggested, and the defendant thereupon filed a motion to 
dismiss, on the ground that the suit abated by the death of the plain- 
tiff. And at this term, Charles D. Kasson having been duly appoint- 
ed administrator on the plaintiff’s estate, moved for leave to enter 
and prosecute the suit for the benefit of the heirs or whomsoever, 
which motion was also resisted by the defendant, on the grounds that 
the cause of action did not survive, and that said Kasson being a 
citizen of Vermont, as was also the defendant, the court was ousted 
of its jurisdiction, as both parties belonged to the same state. 
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The cause was argued, upon these points, by C. D. Kasson and S. 
S. Phelps, for the plaintiff, and 


A. Peck, for defendant. 


By the Court—Prentiss, J.—Held, that an action of ejectment, 
ending in the circuit court in the district of Vermont, does not abate 
the death of the plaintiff before judgment, but his administrator 
may, under the provisions of 31st section of the judiciary act, of 1789, 
become a party to the suit, and prosecute the same to final judgment. 
The cause of action, by the local law, surviving to the personal repre- 
sentative, and jurisdiction of the action having once vested, it con- 
tinues, and may be exercised, notwithstanding the administrator may 
be a citizen of Vermont, residing in the same state with the defen- 
dant. 

How far the right to recover may be affected, if at all, where the 
administrator comes in, in right of an alien, a subject of Great Britain, 
is a matter proper to be decided, not on a preliminary motion, but on 
the trial of the merits. 

And the administrator was allowed to enter. 





N. D. Superior Court. 
[June and July Terms, 1849.] 


Before DUER, MASON and CAMPBELL, Justices. 


Isaac Ranpatu v. Horatio N. Parker. 


SALE OF GOODS—-CHANGE OF POSSESSION—STATUTE OF FRAUDS. 


An actual change of possession, in the 5th sec., title 2, of the statute of frauds, (2 R.S. p. 
106,) means an open, visible, and public change. 

The change must be of such a nature asto exclude the hazard of the debtor’s deriving a false 
credit from the continuance of his apparent ownership. 

The presumption of fraud which the statute raises from the continued possession by the debtor 
of goods alleged to have been sold, must be rebutted by evidence on the part of the vendee ; 
and when no such evidence is given, the question of fraudulent intent ought not to be-sub- 
mitted to the jury. 

The 5th sec., tit. 2, and the 4th sec., tit. 2, of the statute, must be so construed as to render 
them consistent with each other ; but the latter would operate as a repeal of the former, if 
the question of fraudulent intent must be submitted to the uncontrolled discretion of the jury, 
when no evidence to rebut the statutory presumption has been given. 

The statutory presumption is not rebutted merely by proof that the sale of goods, of which the 
debtor retained the possession, was founded on a valuable consideration, since a sale intended 
to be valid as between the parties, may yet be made with the intent of defrauding creditors. 

The decisions of the Supreme Court, in Collins v. Brush, Doane v. Eddy, and Randall v. 
Cooke, which followed the rule in Twyne’s case, have not been overruled by the decisions in 
the Court of Errors, in Smith v. Acker, Cole v. White, and Hanford v. Aitcher. 


Tue facts of the case sufficiently appear in the opinion of the 
court. 
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W. Watson, moved for a new trial, and relied on the following 
points: * 


1st. That the judge erred in refusing to charge the jury as prayed 
by the plaintiff’s counsel, viz: “‘ That if it has been made to appear 
on the part of the plaintiff, who claims under the bill of sale, that the 
same was made in good faith, and without any intent to defraud cre- 
ditors, the plaintiff was entitled to recover.” Hanford v. Aitcher, 4 
Hill, 272, 328; S.C., 1 Hill, 347; Hoe v. Acker, 23 Wend. 653; 
Butler v. Van Wyck, 1 Hill, 430; Cole v. Sherman, 24 Wend. 116; 
S. C. 26 Wend. 511. 

2d. That the charge of the judge was erroneous, in stating ‘“* That 
there must be a change of possession, actual and continued, or it shall 
be conclusive evidence of fraud.” 2 R.S. 2ded. p. 70,45, p.72, §4 5 
Vance v. Phillips, 6 Will. 433, opin. B. J. 

3d. That the charge was erroneous, in stating the only evidence of 
‘“‘a delivery of the key to the father, and back again to the son.” 
Whereas, the testimony of the landlord, Seaman, that on the 12th 
May the plaintiff became his tenant, showed that the property in 
question was in the plaintiff’s possession by being in his house. 

4th. That the charge of the judge was erroneous, in stating that the 
jury were to inquire, in the first place, if the sale was made on a sufhi- 
cient consideration, and if there was achange of possession, and if satis- 
fied there was such a change, they are to inquire, in the next place, 
was the sale made in good faith and without fraudulent intent. 

5th. The judge erred in deciding that the question to the witness, 
Hugh Short, ‘to whom did he look for payment of his wages,” 


was inadmissible. This question was in the nature of a cross-exami- 
nation. 


J. M. Smith and H. H. Burlock, for defendant, contra. 


1st. The circuit judge properly overruled the question put to the 
—— Hugh Short, as to whom he looked for payment of what was 

ue. 

2d. There is no error in the charge of the circuit judge. 

Because, 1st. Proof of the debt being due from the son to the fa- 
ther, was not of itself sufficient to rebut the presumption of fraud, 
arising from the son’s possession after the execution of the bill of sale. 
Butler v. Van Wyck, 1 Hill’s Rep. 443; T'wyne’s Case, 3 Reports, 80; 
Roberts on Fraud. Cov. 548; Hanford v. Archer, 4 Hill, 277-8, per 
Walworth, chancellor; Smith v. Acker, 23 Wend. 653. 

Because, 2d. There was no actual change of possession of the goods 
conveyed by the bill of sale, within the intent of the statute. Campv. 
Camp, 2 Hill, 628; Hanford v. Acker, 4 Hill, 271 ; Hopkins, Sena- 
tor. 

Because, 3d. There was no evidence in the case showing that the 


bill of sale had been made in good faith and without any fraudulent 
intent. 
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Because, 4th. And if there were any such evidence, the circuit 
judge sufficiently submitted such question tothe jury. * 
8d. The motion for a new trial should be denied, with costs. 


The case was argued at the general term, in June, 1849, and in the 
following July term, 


Dusk, J., delivered the following opinion of the court :—This is 
an action of replevin, in which the plaintiff seeks to recover certain 
oods, articles of household furniture, which had been levied upon 
3 the defendant, as a deputy sheriff, under an execution against 
Theodore Randall, the son of the plaintiff. That the son was 
the original owner of the goods, and apparently retained the pos- 
session when the levy was made, is not denied; but it is alleged 
that the plaintiff became the owner by virtue of a bill of sale, executed 
and delivered to him by his son, on the 12th of May, 1845. The 
consideration expressed in the bill of sale is $1100, in hand paid ;— 
it is not pretended, however, that any cash was then paid, but the 
son, who was examined as a witness, swore that the true considera- 
tion of the sale was the sum of $1100, monies borrowed from his 
father in 1845 and 6; for $700 of which sum he had given promissory 
notes, which he produced upon the trial. There was no evidence, 
however, that those notes were surrendered to him when the bill of 
sale was executed, or that the plaintiff then delivered to him, or had 
ever delivered to him any receipt or other paper acknowledging the 
satisfaction of the debt, or explaining the purpose for which the bill of 
sale was given. The other material facts, as they appeared in evi- 
dence on the trial, are that the son, who had no funds whatever of 
his own, on the 6th of March, 1846, hired for one year the house 262 
Broadway, and entered there into possession and kept the same for 
the purpose, as the lease expresses, of genteel bowling and billiard 
tables. Some of the furniture and the greater part of the fixtures he 
bought on credit. 

Previous to the execution of the bill of sale he had been sued fora 
debt of more than $200, and the plaintiff knew when he took the bill 
of sale that an execution upon the judgment recovered for this debt 
was about to be issued against him. The plaintiff, who resided at 
Newark, came to the city on the day the bill of sale was executed, 
and after or at the time of its execution, the son delivered to him 

ssession of the goods by handing to him the key of the premises. 

he father then went behind the bar, handed back the key to the son 
and appointed him his agent to carry on the business. On the same 
day the son took down a sign bearing the name of “‘ Theodore Ran- 
dall,” and put up another containing the name of “ Randall’’ only, 
and he continued to carry on the business in the same manner he had 
done before. The only witness present at the sale was a person in 
the employ of the son as barkeeper. Another fact on which the plain- 
tiff’s counsel laid much stress in his argument is proper to be men- 
tioned. On the 12th of May the son assigned to the father his lease 
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of the premises, but as this assignment was made two days before 
the sale of the goods, it is certain, that it was not designed to operate 
as a transfer of their possession. 

The jury found a verdict for the defendant, and we are urged to 

ant a new trial upon exceptions taken to the charge of the judge, 
and to his exclusion of evidence upon the trial. 

It is apparent from the statement that the case turns upon the con- 
struction to be given to those important provisions in the statute of 
frauds, which, as all of us must remember, were the subject of a 
protracted and not very amicable controversy between the former 
supreme court and the court of errors. A controversy that excited 
the general surprise and regret of the profession, and for some years 
kept a branch of the law that bears a more intimate relation than any 
other to the daily and necessary transactions of life, in a state of dis- 
tressing uncertainty. The plaintiff’s counsel appealed with confi- 
dence to the decisions in the court of errors as sustaining all his ex- 
ceptions to the charge of the judge, and whatever may be the treat- 
ment those decisions have elsewhere received, we have not the 
slightest. disposition to deny or evade their authority. We are deeply 
convinced, without meaning to dwell upon the topic, that there can 
be no stable or consistent administration of justice, unless the decisions 
of the court of ultimate jurisdiction shall be implicitly followed and 
obeyed by all subordinate tribunals; and hence those decisions, 
when their grounds are distinctly understood, will always be regarded 
by us as conclusive evidence of the existing law. 

We apprehend, however, that the true import of the decisions now 
in question has been greatly misunderstood. We have diligently ex- 
amined, and we may add, studied the decisions of the court of errors 
in the cases of Smith § Hoe v. Acker, 23 Wend. 653; Cole & Thurman 
v. White, 26 Wend. 511; and Hunford v. Aitcher, 4 Hill 272; and we 
are satisfied that the doctrine which they establish is in no degree 
inconsistent with the opinion we shall proceed to deliver. 

The supreme conrt had decided, in effect, that the presumption 
that a sale or mortgage of chattels, of which the possession was 
unchanged, was made with the intent of defrauding creditors, can 
only be rebutted by positive evidence, that owing to the situation of 
the parties, or of the goods, the immediate 5 at and actual 
change of possession which the statute requires, could not be effected ; 
while the court of errors, in reversing their judgments, has held (and 
such is now the law,) that even where the possession of the goods is 
intentionally suffered to remain in the debtor, every fact and circum- 
stance, tending to disprove the existence, in fact, of a fraudulent intent, 
may be given in pc se and must be submitted to the jury. But 
the court of errors has not decided that a mere symbolical delivery 
and constructive change of possession, are sufficient to meet the 
requisitions of the statute, and exclude the presumption of fraud ; nor 
that the presumption is sufficiently rebutted by proof that the 
transaction was founded on a good or valuable consideration ; nor 
that the presumption, when not contradicted by proof, may yet be ° 
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contradicted and overruled by the verdict of a jury; or, to express 
our meaning in a few words, the court of errors has not decided that 
the jury, in the exercise of a plenary discretion, may repeal the 
statute. 

We proceed briefly to explain our own views as to the construc- 
tion of the statute, and to show their application to the facts of the 
present case. The first clause in the 5th section, tit. 2, of | the 
chapter relative to fraudulent contracts and conveyances, our present 
statute of frauds, so far as it relates to a sale of goods, is in these 
words: ‘Every sale made by a vendor of goods or chattels in his 
possession or under his control, unless the same be accompanied by 
an immediate delivery, or be followed by an actual and continued 
change of possession of the thing sold, shall be presumed to be fraudu- 
lent and void, as against creditors or subsequent purchasers in good 
faith.” In this clause, the word “ actual” is the most important and 
significant, and demands a special attention. It is plainly used in 
opposition to “virtual” or ‘“ constructive.” An actual change as 
distinguished from that which by the mere intendment of the law 
follows a transfer of the title, is an open, visible public change, mani- 
fested by such outward signs, as render it evident that the possession 
of the owner, as such, has wholly ceased. It was the intention of the 
legislature, that a debtor who wishes to free himself from the imputa- 
tion of fraud, when he parts with his title to goods, must also part 
with their use and enjoyment, so as to exclude the hazard of his deriv- 
ing a false credit from the continuance of his apparent ownership, and 
this intention, recommended as it is by the strongest reasons of public 
policy, we shall endeavor, upon all occasions, faithfully to execute. 
The construction that we now adopt, was given to the statute by the 
Supreme Court in Camp v. Camp, 6 Hill, 628, and so far from hav- 
ing been repudiated by the Court of Errors, it received the full and 
emphatic approval of the learned senator, who in Smith v. Acker and 
Hanford v. Aitcher, delivered the opinions that probably had the 
greatest influence upon the judgment of the Court. (Opinion Hop- 
kins, Senator, 4 Hill, 271.) 

Applying then the test of this construction to the present case, it is 
certain, that no evidence was given of such a delivery of the goods 
and change of their possession as the statute requires. The change 
was constructive and secret, not actual and apparent. The goods re- 
mained in the same house, in the same position, applied to the same 
uses, and so far as the public had any means of judging, in the pos- 
session and under the control of the same person, as owner. The sub- 
stitution of a sign bearing only the surname “ Randall,” if intended 
not to mislead but inform the public, was a pretence and a mockery, 
and the delivery of the key, although symbolically a delivery of the 
goods as between the parties, in respect to creditors, was an idle and 
unmeaning ceremony. The learned judge, therefore, following the 
words and in the spirit of the statute, should have instructed the jury 
that they were bound to presume that the alleged sale, so far as it af- 
fected the rights of creditors, was fraudulent and void. 
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The presumption, however, of a fraudulent intent which the statute 
creates, is not juris et dejure, but may be contradicted by proof upon 
the part of those against whom it is alleged. The section we are 
considering proceeds to say, that the facts upon which the presump- 
tion is founded, shall be conclusive evidence of fraud, unless “ it shall 
be made to appear on the part of the persons claiming under such 
sale, that the same was made in good faith, and without any intent to 
defraud such creditors or purchasers.” It must be observed, that the 
words of the statute are not that if it shall appear to the jury that the 
sale was not made with an intent to defraud creditors or purchasers, 
they may disregard and overrule the opposite presumption, which the 
statute adopts. The decision of the question is not left to their dis- 
cretion, but the non-existence of a fraudulent intent must be made to 
appear on the part of those who claim under the sale. The meaning 
of this provision is clear and unambiguous. It casts the burthen of 
proof upon the person who asserts the validity of the sale. It re- 
quires him to show affirmatively that the real intention of the parties 
involved no such fraud as the law imputes to them, since it is mani- 
fest that the existence of the fraudulent intent, that otherwise must 
be presumed, can only be disproved by evidence that the actual intent 
was fair and honest. We are aware that it has been frequently as- 
serted that when no such evidence as we have stated has been given, 
the question of a fraudulent intent must still be submitted to the jury, 
and its determination be left to their uncontrolled discretion. Such, it 
has been alleged, is the just construction and necessary effect of the 
4th section in the 3d title of the same chapter which declares, “ that 
the question of fraudulent intent in all cases arising under the provi- 
sions of the chapter, shall be deemed a question of fact and not of 
law.” Our opinion as to the true construction of this section, is widely 
different. We cannot assent to an interpretation that renders the 
salutary provisions in the preceding 5th section a dead letter, and 
virtually expunges them from the statute. It is a contradiction in 
terms to say that certain evidence when not contradicted, is conclu- 
sive, and that the same evidence, although not contradicted, may be 
rejected. Conclusive evidence is that which must be followed ; it 
takes away all exercise of discretion ; it establishes the fact it is ad- 
duced to prove, and it cannot be rejected by judges or jurors without 
a violation of their duty and their oaths. The two sections under 
consideration, although found in different titles, are parts of the same 
law, and were enacted at the same time, and it would therefore be 
unreasonable to suppose that the latter was intended to repeal the 
former. The fifth section was originally reported by the revisers in 
a different and more stringent form, and had its repeal been intended, 
instead of being studiously amended by the legislature, as it actually 
was, it would have been stricken from the law. The provisions in 
each section, we are bound to presume, were equally intended to have. 
the force of law, and hence to render them operative and effectual, we 
are bound to give to them a consistent interpretation. Nor is such an in- 
terpretation at all difficult. The question of fraudulent intent, is indeed 
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a question of fact, but it is to be submitted as such to the determina- 
tion of the jury, exactly upon the same terms and conditions as all 
other questions of fact which it is their province to determine. The 
existence or non-existence of a material fact, can only be properly 
found by a jury when the requisite proof—the evidence that the law 
deems to be applicable to the fact, has been given by the party upon 
whom the burthen of proof is devolved. Hence, when the statute de- 
clares that a fraudulent intent shall be presumed, unless a contrary 
intent is proved, the jury, when no such proof has been given, has no 
right to deny by their verdict, the existence of the imputed fraud, and 
if in the exercise of power without right, such a verdict is rendered, 
it must of necessity be set aside as contrary to law. 

The next inquiry is, what is the nature of the proof that the party 
asserting the validity of the sale, is bound to give, in order to rebut 
the statutory presumption of a fraudulent intent? The statute gives 
the answer. He is bound to prove, 1st, that the sale was made in 
good faith, and 2d, without any intent to defraud creditors and pur- 
chasers ; for it is a serious mistake to suppose that those two ques- 
tions are identical in meaning. The latter words are not superfluous, 
they are not in technical language mere surplusage; they were 
necessary to explain the whole intention of the legislature ; they were 
necessary to give the sanction of the legislature to an important prin- 
ciple, by which the courts of law and equity in interpreting and 
enforcing successive statutes of frauds, have invariably been gov- 
erned. The good faith of the parties, in the restricted sense in which 
the terms are here used, is evinced by showing that the sale was: not 
colorable and fictitious, but was founded upon a valuable, and as the 
parties believed, an adequate consideration, and was intended to ope- 
rate as a valid transfer of the ownership ; but it is certain that such 
a sale may yet be fraudulent in respect to creditors. Even where a 
full consideration is actually given, the governing or leading motive 
of the parties may have been the design of preventing the application 
of the goods sold to the payment of the debts of the vendor, and this 
is the fraudulent intent which the statute imputes to them, in every 
case in which the vendor is permitted to retain the possession of the 
goods. Hence it is this intent that must be disproved, even where 
the sale is real and effectual. The validity of the sale and the 
absence of a fraudulent intent, are distinct and independent facts; 
both of which are necessary to be proved, and proof of the first, in no 
degree, alters or lessens the obligation of proving the second. 

The distinction we have thus stated is by no means novel, but the 
rule of evidence, which it suggests, has prevailed from a very early 
period in the history of the law. The earliest statute of frauds is the 
13 Elizabeth, Cap 5, and the earliest case under that statute is 
Twyne’s case, 3 Rep. 81. In that case, as in the present, the con- 
sideration of the sale was the satisfaction of an antecedent debt, and 
the vendor was permitted to retain the possession of the property 
sold. The chancellor, and the two common law judges by whom he 
was assisted, were unanimously of opinion that the consideration, 
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which was admitted to have been proved, was wholly insufficient to 
reb=t the presumption of an intended fraud upon creditors. The 
authority of this decision has never been denied or doubted ; on the 
contrary, the rule which it established, is admitted by all the text 
writers, and has been followed in all the subsequent cases in the 
English reports, and this is so certain that the citation of authorities 
to prove it would be a waste of time, and an idle ostentation of re- 
search. It is true, that there is no statute in England, and never has 
been, which declares that the continued possession of the vendor 
shall be presumptive or conclusive evidence of an intent to defraud 
his creditors, but it is manifest that whether the presumption of fraud- 
ulent intent is an inference drawn by judges, or declared by statute, 
can make no difference in the nature of the proof by which alone it 
can be rebutted. Hence, we assent entirely to the propriety of the 
decisions of our supreme court in the successive cases of Collins ve 
Brush, Wend. 9, 198; Doane v. Eddy, 16 Wend. 523; Randall v 
Cook, 17 Wend. 56; in each of which the rule in Twyne’s case was 
held to be applicable to the construction of our present statute. Had 
we even been compelled to refuse our assent to the propriety of these 
decisions, we should still have held ourselves to be bound by their 
authority, since we deny that their authority has been overturned, or 
in any degree shaken, by the subsequent determinations of the court 
of errors, in Smith v. Acker, Cole v. White, and Hanford v. Aitcher. 
In each of these latter cases not only was a valuable consideration 
proved, but many additional circumstances had been offered in proof 
to rebut the presumption of a fraudulent intent, and it was upon these 
additional circumstances that the senators, who were in favor of 
reversing the judgments of the supreme court, manifestly placed their 
chief reliance. In neither case did a single senator express or inti- 
mate an opinion, that had a valuable consideration alone been proved, 
or offered to be proved, the cause could properly have been submitted 
to the determination of the jury; but the refusal of the supreme court 
to admit evidence of additional facts, was in each case the sole cause 
of the reversal of the judgment. 

The application of our remarks to the facts in the present case, is 
seen at once to be decisive. Admitting that the reality of the sale 
was sufficiently proved, there was not a particle of evidence to dis- 
prove the existence of a fraudulent intent ; not a particle of evidence 
to contradict the presumption that the statute raised, and the facts in 
the case so forcibly suggested, that the real object of both father and 
son, purchaser and seller, was to secure the property from the grasp 
of the impending execution ; in other words, to Tefroad the judgment 
creditor. Under these circumstances, the learned judge should have 
instructed the jury, that the presumption of fraud was rendered by 
the terms of the statute conclusive evidence of the fact. 

The observations we have made, relieve us from the necessity of 
examining in detail the exceptions that were taken to the charge of 
the judge, since, if these observations are just, it is a necessary con- 
sequence that the exceptions are groundless. Some of the expres- 
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sions used by the learned judge may not have been entirely accurate, 
and were certainly liable to misconstruction, but his charge, taken as 
a whole, was much more favorable to the plaintiff than his counsel 
had any right to expect. He distinctly submitted to the jury the 
question both of a change of possession and of a fraudulent intent, 
and whether all the remarks that accompanied this submission were 
critically just, it is needless to inquire; since, if we have rightly con- 
strued the statute, these questions ought not to have been submitted 
to the jury atall. There was no evidence of a change of possession, 
no evidence to rebut the presumption of a fraudulent intent, and the 
learned judge would have been fully justified in directing the jury to 
find a verdict for the defendant, as the only verdict that, without diso- 
bedience to the statute, they could possibly render. 

A single exception, independent of those to the charge of the judge, 
remains to be noticed. One of the witnesses, the bar-keeper, swore 
that a portion of his salary was still due to him; he was asked to 
whom he looked for payment, and the judge is supposed to have erred 
in overruling this question. Whether the question was proper in it- 
self, we shall not inquire, since, had it been answered as the plaintiff 
wished, the answer could not have affected the merits or law of the 
case. In fact, the question had been already answered. The wit- 
ness had sworn that he had been employed by the plaintiff alone, 
and, consequently, it was the plaintiff only who could have been lia- 
ble to him for his wages. 

The exceptions are overruled, and the motion for a new trial de- 
nied, with costs. 





[At Chambers.] 
Before Mr. Justice MASON. 
Isuam, Receiver, §e , against WiLu1aMson and another. 


MOTION TO STRIKE OUT PLEADING FOR REDUNDANCY, &c. 


Where an objection is taken to a pleading, on the ground of irrelevant or redundant matter be- 
ing —- it must be taken within the time limited by the Code for putting in an answer 
or a reply. 

Where, therefore, it appeared that the time for the plaintiff to reply had been extended beyond 
the twenty days, and an application was afterwards made to strike out certain passages in 
the answer, as being redundant and irrelevant : Held, that the application was too late. 

Expressions of opinion merely, and insinuations tending to throw discredit on the motives of a 
party, need not be replied to. 

It is only material allegations, not controverted by the answer or reply, that are to be taken as 
true. 


Tuts was a motion to strike out certain passages in the answer of the 
defendants as being irrelevant, redundant and immaterial. 

The answer was served on the 28th August, 1849, and at the ex- 
piration of the twenty days from the day of service, the plaintiff ob- 
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tained a consent from the defendants’ attorney for time to put in his 
reply. 

The passages in the answer proposed to be striken out, were in 
reply to the allegations in the complaint as to the character of one of 
the parties referred to in the cause, and if replied to would, probably, 
have formed immaterial issues. 


Charles T. Cromwell, in support of the motion, contended that the 
passages referred to in the answer were inartificially pleaded, and 
that the plaintiff could not, therefore, reply thereto. 


Samuel Owen, contra, submitted that the plaintiff should have taken 
his objection to the sufficiency of the answer before he obtained an 
extension of time to reply ; that not having done so, he was too late 
with his application. 


Mason, J.—It was the established rule in the court of chancery, 
that the defendant could not except to a bill for impertinence, after 
he had obtained further time to answer; because, the obtaining the 
order was a submission to answer, and all objections to the bill were 
thereby waived. (1 Barb. Ch. Pr. 101.) And, for the same reason, 
he could not demur to the bill after he had obtained an extension of 
the time to answer. There is nothing in the Code at variance with 
this salutary rule; on the contrary, its whole scope is to confine 
within proper limits objections which are dilatory in their very nature. 
In this case, the time for the plaintiff to reply has been several times 
extended by consent, without any intimation of the existence of irre- 
levant matter in the answer, and it is, therefore, now too late for the 
plaintiff to move to strike out such matter; or, as we would express 
it under the former practice, to except to the answer for impertinence. 

The plaintiff, however, need not be embarrassed in his reply by 
reason of any irrelevant matter in the angwer. Statements which 
have nothing to do with the case, and are, therefore, immaterial, ex- 
pressions of opinion merely, and insinuations tending to throw dis- 
credit on the motives of the plaintiff, if found in the answer, need not 
be replied to. No evidence could be given to support or defeat them 
—and no inference, therefore, can be drawn unfavorable to the plain- 
tiff for his omitting to notice them. It is only a material allegation, 
which, if not controverted by the answer or reply, is to be taken as 
true, (§ 168.) The plaintiff’s motion to strike out must be denied, 
but without costs, as the question now presented has not, that Iam 
aware, been decided with regard to pleadings under the Code. 

The time to reply is extended for ten days from the service of the 
rule hereby granted. . 
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W. S. District Court. 


(Southern District New-York.) 


Before the Honorable S. R. BETTS, District Judge. 
[In ADMIRALTY.] 


CuarLEs H. MarsHALL AND OTHERS v. MARELLIN Bazin.* 


Libel in personam to recover balance of passage money for which a bill of exchange had been 
given but not paid. The libellant offers to surrender the bill—Suit sustained. 

Held, That Admiralty has jurisdiction of contracts for the transportation of passengers by sea, 
and which may be exercised both in rem and in personam. 

That the new Imprisonment Acts of the State of New-York, as adopted by the Acts of Con- 
gress of Feb. 28, 1839, and Jan. 14, 1841, (5 Stat. U. S. 321. 410,) do not apply to process 
issued out of Courts of Admiralty. 

That the processes of these courts are subject to the regulation of the Supreme Court by vir- 
tue of the Acts of Congress of May 8, 1792, c. 2.; and rules the Supreme Court adopted pur- 
suant to those acts are authoritative and conclusive on the subject. 

That Rules 2 and 3 of the Supreme Court give parties the right to a warrant of arrest, and to 
the advantage of bail to satisfy the final decree rendered in a cause. 

That the respondent was properly held in custody if the libellant had a subsisting right of ac- 
tion. 

That the prospective operation of the act of 1841 is negatived in this respect by that of 1842. 

That taking personal security for such demand by promissory note or bill of exchange will be 
regarded a waiver of the remedy in Admiralty and bar proceedings, while such security re- 
mains outstanding. 

That delivering up the security upon the hearing, is a sufficient compliance with the princi- 
ples of law applicable to the case to prevent the respondent avoiding the action by a prelimi- 
nary motion. 

That the jurisdiction of the Admiralty in personam in matters of contract, has no connection 
with the question of “lien.” The party is proceeded against upon his personal liability by 
process of arrest er citation. 


Tue respondent with his family, came passengers from Havre, in 
France, to this port, on board the packet ship , owned by the 
libellants. He contracted to pay two thousand francs for the passage, 
one half to be paid in advance, and the other half in New-York on the 
arrival of the ship here. 

The advance was duly paid, and for the balance the respondent 
drew a bill of exchange on himself, payable at sight at Delmonico’s 
& Co. in New-York. 

The bill was duly presented and accepted by the respondent, and 
not being paid, the libellants sued out of this court a warrant of ar- 
rest against him for the balance of his passage money, on which, for 
want of bail, he was imprisoned. 

A motion was now made in his behalf, to discharge him from arrest, 








* This case should have preceded the Supreme Court cases, but was by mistake omitted. 
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and to dismiss the libel and proceedings as not within the jurisdiction 
of the court. 


H. D. Sedgwick, for the respondent, made the following points : 

(1.) A contract for passage money is a personal contract, not within 
admiralty jurisdiction. (1 Gilp. 184; 2 Camp. N. P. 431.) 

(2.) Imprisonment for debt is abolished by act of Congress. 

(3.) Liens tn rem or in personam in maritime courts, are waived b 
acceptance of a personal or other security, and by taking the bill of 
exchange in this case, the libellant relinquished his lien, and the con- 
tract no longer continues within admiralty jurisdiction. (Bee’s R. 
167; 1 Wash. C. C. R. 393; 1 Dods. 283; 1 Paine C. C. R. 572; 
12 Wheat. 616 ; 1 Sumner’sR. 75; 2 Hagg. R. 136 ; 2 Wood & Minot, 
92; Abbott, 288 ; 7 Peters’ R. 345 ; 4 Camp. N. P. 150; 2 Marsh. 
399; 15 Johns. R. 276; 2 McLean’s C. C. R. 594. 

(4.) If the waiver was not complete by taking the bill of exchange, 
the lien is lost from the lapse of time allowed before suit brought. 
(2 Wood & Minot C. C. R. 92.) 


Philip Hamilton, for the libellant :— 

(1.) The affidavit of the respondents on which the motion is 
founded, does not state that the bill of exchange was taken in satis- 
faction or discharge of the antecedent debt. It only alleges it as re- 
ceived as security therefor. He cited against the application, 3 Cro. 
R. 193; 1 Evans’ Pothier, 380 (a) 386; 12 Wheat. 611; 1 Cowen, 
290 ; 3Cranch, 311. 316 ; Cro. Car. 85; 2 Black. 317; 1 Cranch. 191. 

The counsel produced the bill of exchange in court, and declared 
his purpose to surrender it on the hearing of the cause. 


October 18. By tHE Court.—The cases cited on the first point 
do not support the position that Admiralty has no jurisdiction of con- 
tracts for the transportation of passengers by sea. The case in 1 Gilp. 
184, was a claim set up by the master of a vessel by way of answer, 
upon the proceeds of wrecked goods brought into port in his vessel. 
He had agreed to bring to the United States the crew of a wrecked 
vessel for $20 each, passage money, and he also laded on board his 
vessel such of the cargo of the wreck as had been saved. This cargo 
was libelled and condemned for salvage at the suit of that crew, and 
the master sought to attach a lien upon such salvage interests to 
satisfy their indebtedness to him for passage. 

The Court decided that no lien existed in his behalf, and that the 
property condemned was not brought in the ship as the property of 
the seamen, and was ‘not>"answerable for their personal contracts. 
That the money in court, was not of the nature of surplus and 
remnants on which an independent debt could be fastened. 

Judge Hopkinson remarks, in’;the course of his opinion, that the 
demand is “ strictly a personal contract, not made at sea, nor for any 
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cause cognizable in admiralty.” No authority is cited in support of 
the doctrine, excluding the case from the cognizance of the court for 
these causes; and the case referred to in 2 Camp. 632, rests 
upon the opposite principle, for it recognises a contract for 
the transportation of a passenger, as our giving a lien upon his 
luggage, and maritime liens arising from services by or to a vessel, 
are the familiar subjects of admiralty jurisdiction. It is not yet de- 
cided, that the method of remedy, in rem or in personem, determines 
the jurisdiction of the court. 

But the rule is definitively settled, so far as the courts of this dis- 
trict are concerned, by the decisions of the Circuit and District 
Court, upon the precise point. 

It was held in this court, that a passenger had a remedy against 
the vessel for breach of contract by the master, to bring him and his 
family from a foreign port to the United States, and could recover 
back the money advanced on the agreement, and damages for the 
violation of it. (Carr v. Barque Zenobia, 10 vol. Decisions, MSS., 
51; McDonald et al v. Ship Aberfoyle, 12 vol. Decisions, MSS. 
35.) The last case was appealed to the Circuit Court, and was, 
after full hearing, affirmed ; this point was made the essential one 
on the appeal. 

It has also been decided by this Court, on full consideration, that 
the non-imprisonment acts of the state of New-York, as adopted by 
the Acts of Congress of February 28, 1839, and Januury 14, 1841, 
(5 Stat. U. S. 321, 410,) do not apply to process issued out of 
Courts of Admiralty. The processes of these courts are subject to 
the regulations of the Supreme Court, by virtue of the Acts of Con- 

ress of May 8, 1792, § 2, and August 23, 1842, (5 U. S. Stat. 518, 
86.) and accordingly the rules of the Supreme Court, adopted pursu- 
ant to those Acts, are authoritative and conclusive on this subject. 
(11 vol. Decisions, MSS., 12; Lockwood and others v. Pearson, 15 
Ibid. 33.) Rules 2 and 3 of the Supreme Court, give parties the 
right to a warrant of arrest,and to the advantage of bail, to satisfy the 
final decree rendered in the cause, and the respondent in this case 
is properly held in custody, if the libellant has a subsisting right of 
action in this court. The prospective operation of the Act of 1841, 
is in this respect intercepted by that of 1842. “ 

The third and fourth points raised by the respondent, present the 
only matters of contestation open before this court in the cause. 

The jurisdiction of the court over the subject matter may be lost 
to the party, or be waived by him, by any act of his indicating that 
this special remedy is relinquished. 

Taking personal security for the demand, by promissory note or 
bill of exchange, will be regarded a waiver of the remedy in admi- 
ralty and bar proceedings in this court, whilst such security remains 
outstanding. (Murray v. Lazarus, 1 Paine, 572; 12 Wheat. 616; 
Ramsey v. Allegre.) But that admiralty has cognizance of the de- 
mand tm personam, is distinctly implied in that case, and is explicitly 
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decided in that of the General Smith, (4 Wheat., 438, Perour v. 
Howard, 7 Peters, 324,) and that it was intended so to settle the doc- 
trine, is made certain by the remarks of Judge Story, speaking for 
the Court, in Andrews v. Wall, (3 How. 572, 573.) 

On the argument of the motion, the advocate for the libellant pro- 
duced the bill of exchange, and declared his purpose to deliver it up 
on the hearing of the cause. This is a sufficient compliance with the 
principle embodied in the cases, to prevent the respondent avoiding 
the action by this_preliminary motion. ~ 

It is further noticeable, that the affidavit of the respondent does 
not aver that the bill was drawn by the agent of the ship at Havre 
or that he accepted it asa satisfaction of the demand. The im- 
plication therefore is that it was but a liquidation of the demand, and 
a memorandum of the time it was payable, and not intended by the 
parties to be made a security for the debt. 

The jurisdiction of the court in personam, in matters of contract, 
has no connection with the question of lien. The party is proceeded 
against upon his personal liability by process of arrest or citation. 

This remedy, if suspended by taking a bill or note, is restored to 
the creditor, when the debtor is released of the hazard of having ne- 
gotiable paper in circulation against him, by its being surrendered 
him or produced in court and cancelled. 

The motion to dismiss the libel is accordingly denied, and the re- 
spondent must be put to his defence tothe action. The costs will 
abide the final result of the suit. 

Decree accordingly. 





[In ApmriratrTy.] 


Peter Cure, Assignee of Benson F. Town, Libdellant, v. Wu11aAM 
A. Butuius, Respondent. 


In asking a discharge from a bail bond, in admiralty, the parties must place their claims upon 
the same footing as if the relief sought was from a money bond. ‘ 

Fraud, deceit, duress or illegality of consideration—some matter showing the obligation void 
ab initio, or rendered inoperative by something subsequently accruing, must be established 
to affect its validity. 

The undertaking of bail is absolute and not conditional, and cannot be discharged by producing 
the priucipal in court. 


TuIs was an action brought by the assignee of a material man against 
the owner of a North River craft for supplies furnished. The suit was 
im personam, and pursuant to the rules of the Supreme Court of the 
United States in cases of that description, the defendant was arrest- 
ed, and a resident of the village of Newburgh, Mr. Farnham, became 
fidei jussor, or stipulator, for the respondent. 

Application was made by the stipulatorto be relieved from his un- 
taking. 

VOL. VII. 44 
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The condition of the undertaking was, that if the respondent 
should personally appear before the District Court of the United 
States for theSouthern District of New-York, on the 11th day of 
September inst., at the City Hall in the city of New-York, to answer 
the said libel and abide by all orders of the court, interlocutory or 
final, and pay the money awarded by the final decree in the suit, 
then the undertaking would be void. 

The application came on to be heard at the present term. 


Erastus C. Benedict, on behalf of the bail, read affidavits of the bail, 
the respondent, and one Robert Proudfit, jun., of Newburgh, attorney 
at law, to the effect that the respondent was arrested at Newburgh 
by one Brown, a deputy marshal, who, at the time of the arrest, re- 
presented that the undertaking was merely for the appearance of the 
respondent, and that the respondent had twelve days to appear. 

That the bail was thereby deceived and induced to sign the under- 
taking, which he would not have done had he been aware of his true 
position. And further, that the respondent, his principal, was en- 
tirely insolvent and unable to pay a dollar to the bail in case the bail 
were rendered liable on this undertaking ; and further, that Proudfit, 
the attorney, told the bail that the marshal was correct. The coun- 
sel urged that this court, under its equitable power, had the right 
to relieve the bail from his undertaking in a case like this, where 
it was evident that there had been, to say the ledst, a mistake of 
his liability—and offered then and there to surrender his principal. 


D. McMahon, Jun., of counsel for the libellant, read affidavits in 
opposition to the motion, showing that no instructions had been given 
to the deputy marshal to make any such representations; and also, 
an affidavit of the deputy marshal that a lawyer named Proudfit had 
been present and advised with the bail at the time of his entering 
into the undertaking, and that the attorney and the bail read the bonds ; 
and urged the following points :— 

1st. That the undertaking of the bail in the admiralty was in the 
nature of a stipulation for the debt, and he became thereby a fidei 
jussor for the principal, and that neither the surrender of the princi- 
pal nor even the death of the party could discharge the bail. 2 Bro. 
Civ. and Ad. Law, 412; Hall’s Ad. Prac. 25, n. y 

2dly. That the representations of the deputy marshal were -not 
directed to be made by the libellants, and they were nothing more 
than the representations of a third party, and consequently the libel- 
lants could not be bound by them. 

3dly. That it appeared that the stipulator read the conditions of 
the bonds, which were plain and easy to be understood. 


Oct. 13, 1849. Per Curtam.—The defendant moves that three 
bail bonds entered into by him and Samuel F. Farnham to the mar- 
shal of this district be vacated, or that the bail be relieved therefrom 
on the surrender of the respondent in the respective suits. 
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The respondent was arrested on the tenth day of September last, 
at Newburgh, upon three warrants in personam, returnable in this 
court on the eleventh of September, and the same day gave the bonds 
in question to the marshal. 

The condition of each bond is made conformably to Rule 3 of the 
Supreme Court, and is, that the respondent * Bullus, shall personally 
appear before the District Court of the United States for the Southern 
District of New-York, on the 11th day of September instant, at the 
City Hall of the city of New-York, to answer the said bill, (which is 
previously stated and the cause of action,) and abide by all orders of 
the court, interlocutory or final, and pay the money awarded by the final 
decree of the said court,” &c. 

Bonds were duly signed and sealed by the respondent and his bail, 
and thereupon he was discharged from arrest in the three suits. The 
bonds, (except names of parties, dates, and the sums of money in de- 
mand, $52 97 in one ; $246 69 in one, and $49 50 in the other, in 
the respective suits, and for what cause,) are in print. 

The respondent by his own affidavit, sets up in avoidance of the 
bonds, that he inquired of the deputy marshal who served the war- 
rants, what the effect and obligation of the undertaking was, and the 
officer informed him and his bail that it was nothing more than to 
secure the appearance of the respondent, who had twelve days after 
the return day of the process to come into court and perfect his ap- 
pearance. The bail swears to the same statement of facts, and as- 
serts that he subscribed the bonds in reliance upon those representa- 
tions and he would not have undertaken for the debts. 

A lawyer in the village of Newburgh was consulted by the princi- 
pal and bail before the bonds were executed, who says he ques- 
tioned the deputy marshal and was informed by him that the re- 
spondent had twelve days after the return day of the process 
within which to enter his appearance, before judgment would be 
entered against him and that by signing the bail bonds the bail 
would become liable no further than for the appearance of the de- 
fendant ; and upon that information deponent told the bail he would 
be safe in signing the bonds. The attorney further swears that 
he is not a proctor of this court, or familiar with its practice, but 
in glancing over the bail bonds, he was of the impression that the obli- 
gors were only bound for the appearance of the defendant and 
he so informed them. He further says, he is counsel for the re- 
spondent and knows his affairs intimately and that he is entirely 
insolvent. 

An affidavit of the deputy marshal is also added, stating that he 
supposed a defendant had a certain number of days to enter his 
appearance after the return day of the writs, and so represented 
it to the defendant and his bail, in good faith, and solely for the 
i of giving them information to which he supposed they were 
entitled. 

After the above papers were served and notices of the motion 
given, the deputy marshal drew up a statement in his own hand- 


A 
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writing and made oath to it, detailing with more particularity the 
representations he made on the subject. He says he had no conver- 
sation at all, he believes, with the bail, who began signing the bonds 
as soon as he came intc the room where the parties all were, the 
attorney reading over to him a part of the bond while he was in 
the act of signing. That the attorney inquired of the witness 
what was the meaning of return day of the warrants and whether 
the defendant had not some days after that to enter his appearance 
and if it was not twelve days. The witness answered that he was 
new in the business and could give no certain information, but he 
supposed that was the effect of the undertaking, although he could 
not say that it was twelve days to which the party would be enti- 
tled ; and that he did not attempt to give any advice or certain 
information on the subject ; it was a casual talk with the lawyer and 
deponent certainly did not intend to mislead any of the parties. The 
attorney intimated that he understood the nature of the undertaking 
and said he thought time was given the respondent after the return 
day, and that the time was twelve days. 

The effect of the application upon these facts is, that the bail be 
now allowed to surrender the principal, to which the principal as- 
sents ; or, that he be discharged from the bonds, as having been exe- 
cuted by him under an entire: mistake induced by the deputy mar- 
shal, of the nature of their obligations. 

The admiralty practice does not admit of a surrender of the princi- 

al in exoneration of bail. The appearance of the party arrested, 
which the bail stipulation guarantees, is not for the purpose of having 
the person of the respondent present to satisfy the final decree of 
the court. It is to secure his attendance to submit to interrogatories 
or sanction intermediary proceedings to which his concurrence may 
be necessary in the progress of the suit, or to put in and perfect the 
bail for the defendant, which the stipulation in the arrest may be only 
preliminary to. (Clarke’s P. tit. 4, 5,12. 1 Brown Cw. § Ad. 256 ; 2 
ib. 361, note.) In maritime courts, the stipulation and the appearance 
of the party is denominated pretorian, that is, an undertaking to the 
court, and not tothe adversary party. (Clarke’s Praxis, tit. 9; 2 Brown 
Civ. & Ad. 355. 357.) But when bail by bond or stipulation is given, 
the obligation imposed on the fides jussores is, judicatum solvi, that is, 
to see the costs and condemnation paid at all events. (3 Blac. Com. 
292; Hall’s Ad. Practice, 12, 29; 2 Brown Cw. & Ad. 356,) and this 
enures to the creditor or actor as an absolute security. (Wood Civ. 
Id. B. 3, ch. 3, § 2.) In our practice this obligation may be entered 
into on the arrest. (Sup. C., Rule 3.) This undertaking is not 
discharged or affected by the surrender of the principal. (Hail’s 
Pr. 25, note (20); 2 Brown Civ. & Ad. 412, note (21); Conkling’s 
Ad. P. 458,) and it matters not whether the obligation is assumed on 
the arrest by bond, or on appearance, by stipulation. 

In the sense of the common law applicable to bail, the bail in ad- 
miralty are absolutely fixed fromthe time the bond or stipulation is en- 
tered into. There isno alternative in the undertaking, as at common 
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law, which being performed acquits the obligation. Nor will the 
bankruptcy of the parties, or laches in prosecuting the suit, discharge 
the bail. (1 Dods. 2, The Vreede. 1 Wm. Rob. 195, The Har- 
ret. 

The stipulation rests on the doctrine of principal and surety in 
contracts, and is governed by the rules of law and equity applicable 
to those contracts, (1 Wm. Rob. 197. The Harriet,) with the addi- 
tional consideration, that as the undertaking is ‘not only to satisfy the 
action but to abide theadjudication of the court, in the matter, it is entitled 
to a more enlarged consideration in admiralty than at law, and when 
given as a substitute for the thing arrested, may be enforced beyond 
the mere money amount recovered by the promovent. (1 Dods. 
53. The Nied Elwyn.) 

In asking a discharge, therefore, from a bail bond, the parties must 
in admiralty, place their claim upon the same footing as if the release 
sought was from a money bond of any other denomination. Fraud, 
deceit, duress or illegality of consideration or some matter showing 
the obligation void, ab initio, or rendered inoperative by something 
subsequently occurring, must be established to affect its validity. 

Courts of admiralty are governed by equitable principles, (2 Wood. 
& Minot, 60,) but equity will not cancel an obligation, because the 
contracting party misapprehended the extent of his liability under it, 
unless he has been misled by the acts or declarations of the one bene- 
fitted by it. Mistake in the law, resulting from the inattention or 
ignorance of the party bound, will not be regarded in equity as a 
reason for avoiding a contract. (1 Story Eq. § 111, 113, 6 Johns. 
Ch. R. 169.) 

Here can be no reasonable ground for alleging a mistake or mis- 
apprehension of any fact connected with the transaction. The bail 
bond received by the _— stipulated that the respondent should 
appear in court on a day designated and that the stipulators would 
pay the money awarded by the final decision of the court. These 
two facts were directly brought home to their notice, at least the evi- 
dence that they were so must be regarded as conclusive against the ob- 
ligors. The mistake and ignorance alleged in their behalf then is, 
that they did not understand the legal effect of their contract, and 
supposed it was limited to the appearance of the party. Even if this 
excuse rested upon an engagement complex or equivocal in its 
terms, there would be great difficulty in bringing it within any re- 
cognised principle of courts of equity, affording relief to obligors 
against their contract. But when the stipulation is explicit and plain, 
and the mistake set up is, that the interpretation given the contract 
by others was confided in and not the words, the whole reason for 
interference of equity is taken away. It must, moreover, be con- 
sidered that the misapprehension asserted here, was no way 
induced by the libellant. He was not present when the bond was 
executed and had taken no part in bringing the obligors into the agree- 
ment. It was wholly voluntary with them and sought for indepen- 
dent of his concurrence or knowledge. 
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Nor were the representations of the deputy marshal in fact or law, 
chargeable upon the libellant. 

If that officer had chosen to say, the bail bond was an idle formality, 
that the respondent was notin law bound to give bail; that the 
court would cancel the bond on its presentation before them; and 
that no liability whatever could be incurred by the bail in signing it, 
such representations, however confidingly accepted by the obligors, 
could never in law or equity operate to release them from their obli- 
gation. 

In all such suggestions the deputy would not be acting officially, 
or as agent of the libellant, and as to himand the marshal, or as well 
as the respondent and bail, could be a mere stranger making repre- 
sentations upon his individual responsibility alone. 

His representations, however, if erroneous, it is conceded, were 
made innocently and from ignorance on his part and with no purpose 
to mislead the respondent or his bail. Misrepresentations of that 
character even made by an agent empowered to form a contract, 
would not invalidate it as to his principal. (Early v. Ganet, 9 B. 
and Cr. 928, 17 Com. L. R. 522; Cornfoot v. Fowke, 6 Mees. & 
Wells. 358. More especially, if his principal is also innocent of 
any misstatement or concealment leading to the contract. (Ibid. and 
cases referred to by the court.) 

The deputy marshal after making the first deposition, drew up in 
his own handwriting a more detailed and explicit statement of the 
part he took in the transaction, and it certainly would appear from this 
amended oath, that he all the while gave the attorney and party who 
referred to him, to understand he had no knowledge of the practice 
of the court in this respect, and merely coincided with suggestions 
made to him by the attorney, that the undertaking of the bail was 
not absolute, and said nothing with intent to persuade or incline the 
en to signthe bonds. That the attorney seemed satisfied with 

is own construction of the bonds, and his impressions of the practice 
of the court, and that the bonds were signed in pursuance of his ad- 
vice and assurance and not upon any representations of the deputy. 

Without placing this decision upon the facts put forth by the re- 
spective affidavits, as to the conversation with the deputy, I hold that 
no deceit or misrepresentation is proved, which in law or equity entitle 
the obligors to be relieved from the bonds; that the undertaking Of 
the bail is absolute and not conditional, and cannot be discharged by 
producing the principal in court. He stands before this court on these 
bail bonds, precisely as he would at common law, or on his recogni- 
zance on the lapse of eight days after the returns of the capias 
against him, absolutely responsible for the judgment, (1 John. Cas., 
329, 334; 2 ibid. 483; 2 John R. 101; 9 ibid. 84; 1 Tidd’s P., 620. 
. The motion does not raise the question whether the libellant is en- 
titled to exact bail in these cases. That matter will more properly 
come up, when an attempt is made to enforce the bonds, or may. be 
presented on a distinct motion to the court. 

As the case stands, and upon the assumption that the respondent 
was bound to give bail, I am compelled to say, no authority exists in 
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this court to interfere with the rights acquired by the libellant under 
the respective bail bonds executed in these causes, and the motion 
must therefore be denied. 

The parties having acted in good faith in making this application, 
and as it presents a new point of practice, I shall not order costs. 





N. 0. Common Pleas. ; 
[ October Special Term, 1849.] 
Before Judge DALY. 
Witi1am GotpsmitTH against Augustus MarpE. 
PRACTICE—COSTS. 


It is irregular to include costs in entering up judgment, without giving the two days’ notice re- 
quired by the Code ; and if judgment be entered up without giving such notice, the court 
will order a retaxation with costs of motion, and require the plaintiff to strike out the costs 
from the record. 

The irregularity in the entry of the costs does not, however, affect the regularity of the judg- 
ment. . 


Tue facts appear in the opinion. 


By the Court—Daty, J.—The plaintiff moves to vacate an order 
obtained by the defendant, setting aside a judgment which the plain- 
tiff had entered up by default against the defendant. The defendant 
obtained an order for the plaintiff to show cause why the judgment 
should not be set aside, upon the ground that the plaintiff had procured 
the clerk to insert the costs and charges of the plaintiff in the entry of 
judgment, without giving the two days’ notice to the defendant re- 
quired by § 311 of the Code; and upon the return day of this order 
the motion was adjourned. Two orders were made for the adjourn- 
ment by Judge Ulshoeffer. One to the defendant of the 9th of Octo- 
ber, the other to the plaintiff for the 13th. 

On the 9th, the defendant appeared and took his motion by default, 
entered a rule setting aside the plaintiff’s ogg and served his 
answer to the complaint. This rule the plaintiff now moves to vacate. 
There was evidently a mistake in grantipg the two orders for the ad- 
journment. There is nothing to show that either order was obtained 
collusively, and as neither party can derive any advantage from that 
mistake, the plaintiff, as a matter of practice, is entitled to have his 
motion to vacate the defendant’s rule granted, without costs. But 
the defendant insists that the judgment is irregular, and is therefore 
properly set aside. The inserting of costs in the entry of judgment 
is certainly irregular, without giving the two days’ notice. Formerly 
a party might tax his costs without notice, and enter up his judg- 
ment, subject to a motion for a retaxation, which motion, however, he 
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might anticipate and avoid by giving notice of retaxation and offer- 
ing to deduct the overplus of costs, if any, upon the execution. This 
practice was founded upon a rule of court. But the giving two days’ 
notice of the charges for costs is now a matter of statute regulation, 
and cannot be dispensed with. It is irregular toenter them without 
such notice, and a party will be compelled to retax them, or they will 
be stricken out upon motion, with costs. But this irregularity does 
not affect the judgment—that is given by the court—and the inser- 
tion of the.charges for costs in the entry of judgment is a mere minis- 
terial duty performed by the clerk. If the defendant, therefore, had 
moved on the ground of that irregularity alone, his motion would have 
been granted with costs. But he moves, also, to be let in to defend 
upon the merits. This is a matter of favor, the judgment being regu- 
lar, and will not be granted except upon terms. We will grant it 
without imposing upon him the costs of the motion. But he will be 
required to pay the costs of entering up the judgment, and the judg- 
ment must stand as security. 





Review. 


Tue History or tHe Usury Laws, and a Stricture thereon— Exhibiting its Influence upon 
Commerce. By John B. Coppinger, A.M. New-York: Van Norden & King, Stationers, 
No. 45, William-street. 1849. 


A very interesting pamphlet on the Usury Laws has been laid beforeus. The 
intention of the writer is to show thatthe usury laws should be abolished. He 
has divided his pamphlet into two parts. He first gives us the history of usury, 
and afterwards points out the effects of the usury laws upon commerce. We do 
not think with the writer that the law should be entirely abolished, but there 
can be no doubt but a partial repeal of the usury laws would be beneficial. 
We regret that we cannot find space for a few quotations from the work: we 
cannot, however, resist making the following extract therefrom, which, we 
think, contains much good sense :— 


“If a man is compos mentis, why should he not be allowed to give and re- 
ceive any price he thinks fit, for money, as well as for any other article? and 
why should the legislature scrutinize the terms of a private contract for trade 
between individuals, if they are competent to manage their own affairs? It will 
scarcely be said that the same necessity for such enactments exists at this day, 
that called them forth in earlier times. In other words, that we have made no 
advance in the science of trade: that the infant state of commerce requires the 
fostering care of legislation: that the lawyers, doctors and farmers, who prin- 
cipally make the sum of our legislators, know better what is for the advantage 
of the mercantile interests, than do the merchants themselves; and, lastly, that 
our merchants must be restrained and prevented from cheating and robbing 
each other. 

“* What, then, after all, istheeffect of our usury laws? It embarrasses bu- 
siness, keeps up the rates of interest, usually paid, induces a laxity of princi- 
ple among the people, in respect to the obedience of our laws, and, in fact, 
offers a premium for unfair dealing. It checks the exercise of enterprise, and 
throws a stumbling-block in the way of commercial advancement.” 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


Queen's Bench. 


Before the Four Judges. 
KeyMer v. LAURIE AND OTHERS, 18th April, 31st May, 1849. 


NEW TRIAL—MISDIRECTION=—DISHONOR OF BILL. 


The making a bill payable at a bankers is sufficient authority for them to honor it, and the 
acceptor ought to have given notice not to pay the bill if he had so intended. 


TuIs action was brought against the defendants, as trustees of the 
London Joint Stock Bank, for refusing to honor a cheque for £7 11s. 
drawn on the bank by the plaintiff who had'‘an account there. The 
plaintitf had accepted a bill for £42 payable at the defendants’ bank, 
and it was accordingly paid on being presented, although the de- 
fendant had only £21 4s. of the plaintiff’s money in their hands. | A 
further cheque for £13 13s. was also - paid, but'the cheque for £7 
11s. drawn for the balance, was dishonored. 

At the trial at the sittings after Hilary Term, Lord Denman directed 
the jury, that the circumstance of the plaintiff’s having made the bill 
payable at the defendant’s bank, was an authority for them to pay 
it; whereupon the defendant’s obtained a verdict. An application 
was made for a rule nisz to set aside the verdict, and for a new trial 
on the ground of misdirection. : a 


Crowder, Q. C., in support of the rule. 
Cur. adv. vult. 


By tHE Court.—There has been no misdirection as to the plaintiff. 
If he wished the defendant not to pay the bill, he ought to have given 
notice to the defendant to do so. 

Rule refused. 


Fortu v. Stmpson.—23d May, 1849. 


LIEN OF TRAINER ON RACE-HORSES——EXCLUSIVE POSSESSION. 


In order to entitle a trainer to a lien on race-horses for their keep and training, he must show 
that he is entitled to their exclusive possession, and therefore, where the defendant might 
have them when he pleased, for racing or otherwise; Held, that he was not entitled to his 


lien. 


Tus was an action to recover 256/. claimed by the plaintiff, for the 

keep and training of three race-horses, which had been taken in exe- 

cution by the defendant, and a verdict passed for the plaintiff, sub- 
VOL. VII. 45 
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ject to the opinion of the court, whether the plaintiff had a lien on the 
orses in respect of their keep and training. 

A rule nist having accordingly been obtained to enter the verdict 
for the defendant. 


Shee, Sergt. and Bovill, in support of the rule. 


Wyatt and Ogle, contra, citing Jackson v. Cummins, 5 M. & W. 
342; Scarfe v. Morgan, 4 M. & W. 270; 1 Horn & H. 292; Bevan 
v. Waters, 3 Car. & P. 520; M. & M. 236; Jacobs v. Latour, 2 M. 
& P. 20; 5 Bing. 130. 


By tHe Court.—lIn general, a trainer has a lien on race-horses 
in respect of their keep and training, but he must show that he was 
entitled to the exclusive possession of the horses. Here, however, it 
is clear that the defendant might have possession of the horses, when- 
ever he liked, for the purpose of running them, and the plaintiff had 
not therefore a lien upon them. 

The rule must accordingly be made absolute. 


RaMBALON v. WHALLEY.—31st May, 1849. 


ARBITRATOR.-——-ACTION BY SURGEON.-—UNSKILFULNESS.-——EVIDENCE. 


Where the subject matter of an action brought to recover a sum for attendance of a surgeon on 
the defendant’s wife, was referred to an arbitrator: Held, that the arbitrator was bound to 
admit evidence to prove the unskilfulness of the plaintiff; and where, therefore, he had re- 
jected such evidence, a rule was made absolute to set aside his award. 


Tuis was an action brought by a surgeon to recover the sum of 341. 
10s. for attending the defendant’s wife during her confinement. The 
defendant pleaded a set-off by payment of 10/., and also payment 
into court of 107. Before the trial, however, the matter was referred 
under a judge’s order to an arbitrator, who was a surgeon. The ar- 
bitrator had refused to admit evidence to prove the unskilfulness of 
the plaintiff, on its being objected to by the plaintiff’s attorney, orf the 
ground that it was not admissible under the pleadings. Upon the 
award being made, a rule nisi had been obtained to set it aside, on 
the ground of such rejection of evidence. 


Burcham now showed cause against the rule, and contended that 
although the arbitrator had wrongfully rejected this evidence, which 
was tendered for the purpose of reducing the amount of the debt and 
damages, yet as the parties had agreed to be bound by his award, it 
could not be set aside, unless there appeared to be a mistake on the 
face thereof. 


G. Rochfort Clarke, in support of the rule, was not called upon. 
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By rue Court.—The arbitrator ought to have received the evi- 
dence, as the question of the plaintiff’s unskilfulness was involved in 
the value to be placed on his services. The rule must, therefore, be 
made absolute to set aside the award. 





Court of Exchequer. 
Gat. v. LinpsEy.—9th June, 1849. 


STATUTE OF FRAUDS—AGREEMENT TO PAY DEBT OF THIRD PARTY. 


A ship-broker entered into an agreement with certain ship-owners to procure a vessel to be 
chartered in consideration of his commission, and he was to pay the same out of the receipts 
of the freight. Some change took place in the owners, and on the return of the vessel they 
promised, not however in writing, to pay the commission on his foregoing his claim to collect 
the freight: Held, that under the statute of frauds, the promise should have been in writing, as 
being an agreement to pay the debt of a third party. 


Turs action was brought on a special agreement by the plaintiff, a 
ship-broker, who agreed with the owners of a vessel to procure a 
party to charter her, in consideration that he was to receive the freight 
so as to reimburse himself throughout for the amount of his broker’s 
commission. The defendant pleaded non assumpsit. The ship was 
chartered, proceeded on her voyage, and returned toEngland. Some 
change had however taken place during her absence amongst the 
owners, and when the plaintiff, pursuant to his agreement, which was 
not in writing, proceeded to collect the freight, the defendants under- 
took to pay him his broker’s commission if he would forego his right 
to collect the freight, and would allow them to obtain immediate pos- 
session of the ship. They, however neglected to perform their pro- 
mise, whereupon this action was brought, and a verdict given for the 
plaintiff. The defendants having obtained leave to move to enter the 
verdict for them, or for a nonsuit, on the ground that the promise to 
pay the plaintiff his commission ought to be in writing under the 
statutes of fraud, a rule nist was obtained. 


By tHe Court.—The agreement was in the nature of a promise 
to pay the debt of another, as the debt for the plaintiff’s commission 
remained due from the original owners of the vessel and should there- 
fore, under the 29 Car. 2, c. 3, have been in writing. 

Rule absolute to enter a nonsuit. 





Mitts v. Tue Guarprans or THE ALperBURY Uniton.—13th Feb., 
1849. 


MONEY HAD AND RECEIVED-~PAYMENT IN IGNORANCE OF FACTS. 


A surety who has paid money for which he is not legally liable, in ignorance of facts, may 
recover it back in an action for money had and received. 
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Tue plaintiff, with another person, executed a joint bond to the de- 
fendant as surety for William Bird Brodie, a banker, at Salisbury, 
who was appointed treasurer to the Union. The firm of which Wil- 
* liam Bird Brodie was a partner, became bankrupt in the year 1848, 
with a balance in their hands, belonging to the Guardians of the Al- 
derbury Union ; and the plaintiff having been called upon by a clerk 
of the Union to make good the deficiency, paid into the bank of 
Messrs. Smith & Everett, with whom the defendants had opened an 
account, on account of the defendants, the sum of £154 12s. 6d., 
taking Smith & Everett’s receipt, and the sum so paid by the plain- 
tiff was entered in Smith & Everett’s books to the defendant’s credit. 
It afterwards turned out, that the balance due to the Union, when W. 
and G. Brodie stopped payment, had not been paid to the credit of 
William Bird Brodie, but had been paid, by the order of the defend- 
ants, into their account with ‘‘ Messrs. Brodie & Co., the treasurers of 
the Union,” considering the firm as the joint treasurers of the Union, 
and orders had been given on * W. & G. Brodie ;” and it was con- 
tended that the sureties, not being liable for monies not traced to 
the sole possession of their principal, the plaintiff was entitled to re- 
cover back the money. On the other hand, it was insisted that the 
possession of the firm was that of each partner. 

This point was argued upon a rule to set aside a verdict for the 
plaintiff for the sum paid, and enter a non-suit. 


M. Smith, in support of rule. 
Crowder and Barstow, contra. 


By tHE Court.—The plaintiff paid money which he was not liable 
to pay, in ignorance of the facts, and he is entitled to recover back the 
money so paid, in an action for money had and received to his use. 
The verdict is right, and the rule for a non-suit must be dis- 


charged. 





Boosey v. Purpay.—26th April and 5th June, 1849. 


A foreigner has no copyright in works published by him at common law or by statute, and the 
assignee of a foreigner, although a British subject, stands in the same position as the as- 
signor. 


Tuis was an action to recover damages from the defendant for the 
infringement of the plaintiff’s copyright in ten airs of the opera La 
Somnambula. At the trial before Pollock, C. B., at the London sit- 
tings after Trinity Term last, it appeared that Bellini, the composer, 
had, in February, 1844, assigned his copyright, according to the Aus- 
trian laws, to Ricardi of Milan, who, in June, 1844, assigned them to 
the plaintiff in England. The plaintiff then registered the airs in 
pursuance of the international copyright act of 1842. Nine of the airs 
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were published at Milan and Paris at nine o’clock in the forenoon of 
June 10, 1831, and about two hours later in London, and the remain- 
ing air in London in June, 1831, and at Milan in August, 1831. The 
Lord Chief Baron directed the jury that the plaintiff had not esta- 
blished an exclusive right to the copyright in the nine airs, but had 
as to the tenth. Verdicts having been returned accordingly, cross- 
rules were obtained to set aside the verdict on the ground of misdi- 
rection. 


The Attorney General and Compton, for the defendant. 


Bovil and Webster, for the plaintiff. ; 
Cur. adv. vult. 


By tHe Court.—The case of D’Almaine v. Boosey, 1 Y. & C. 
289, in which Lord Abinger, C. B., held that foreign authors were 
entitled to copyright in their publications in England, and might en- 
force it, is not satisfactory. Such copyright must be acquired by sta- 
tute, as none exists at common law, and in looking at the preamble 
of the statute of Anne, it appears that it was “ to encourage learned 
men to compose and write useful books,” for the improvement of the 
citizens, it must be presumed, of this country, either by birth or resi- 
dence. A British subject who becomes the assignee of a foreigner, 
has no better title than the assignor, and has, therefore, no copyright, 
and the publishing abroad simultaneously makes no difference in the 
question. 7 





Waktey, Jun., v. Heatey and another.—2d, 4th June, 1849. 


LIBEL—PROOF OF BY-LAW—NEW TRIAL—MISDIRECTION. 


In an action for libel, which imputed to the plaintiff, a surgeon, unprofessional conduct, where- 
by he had rendered himself liable to be expelled the college under its by-laws :—Held, that 
the proof of the existence of the by-law was material, and that it was not enough that it 
was alleged in the libel, and a rule nisi was made absolute for a new trial. 


Tus was an action for libel, to recover compensation for certain arti- 
cles in the Medical Times, charging the plaintiff, who was one of the 
surgeons to the Royal Free Hospital, Gray’s Inn Lane, with unpro- 
fessional conduct in “ puffing” his surgical operations in the Lancet 
and Times, and stating that he had thereby rendered himself liable to 
be expelled by the college of surgeons. The declaration, after alleg- 
ing such libels, stated, that the college, under the charter and by- 
laws, had power to expel for unprofessional conduct. The defen- 
dants expressly traversed this allegation, and it was not proved that 
any member of the college had at any time been expelled for unpro- 
fessional conduct. The Lord Chief Baron Pollock, who presided at 
the trial, having held that the averment of the existence of the by-law 
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in the libel was sufficient evidence of the fact there alleged, a general 
verdict was given for the plaintiff, with 40 shillings damages. A rule 
nisi had, therefore, been obtained to set aside such verdict, and fora 
new trial, on the ground of misdirection, and that the verdict was 
against evidence. 


Martin and Bramwell, showed cause against the rule. 
Wilkins, Sergt., Dearsley and Mills, contra. 


By tHE Court—(after taking time to consider).—It is material to 
show that a by-law exists conferring the power of expulsion from the 
college for unprofessional conduct, and the mere statement in the 
libel is not sufficient proof of the by-law, and the rule for new trial 
must, therefore, be made absolute. 


Nisi Prius. 
Before Mr. Justice ERLE. 
VirTvE (a pauper) v. Painter.—23d January, 1849. 


FALSE IMPRISONMENT-——REASONABLE AND PROBABLE CAUSE. 


In an action for false imprisonment upon a charge of felony, the question of malice is for the 
jury, but the question of reasonable and probable cause is exclusively for the judge to de- 
termine. 


Tue plaintiff, a cabman, was found at ten o’clock at night in a yard 
where he was accustomed to come to hire cabs, harnessing his horse 
to a cart belonging to the defendant, and the defendant gave him into 
custody, *.pona charge of attempting to steal his cart. The plaintiff 
suing in formd pauperis, brought an action for false imprisonment. 
Upon the proof of these facts, Erle J., left it to the jury to say if the 
defendant had been actuated by malice, and intimated his opinion, 
that if the defendant had reason to believe the plaintiff intended to 
steal his cart, there was no ground for supposing he was influenced by 
any malicious motive. The jury, after some discussion, found that 
the defendant was actuated by malice, and gave the plaintiffa verdict 
with 10/. damages. 


Bothwith and Symons, for the plaintiff. 
Holligan, for the defendant. 


Erle, J., said—He had left all that he ought to the jury, and then 
came the question of reasonable and probable cause; and that was 
for him. As at present advised, it seemed to him there was reason- 
able and probable cause. The plaintiff must, therefore, be non-suited, 
but with leave to move to enter a verdict for the plaintiff, if the court 
should be of opinion there was an absence of reasonable and probable 
cause. Plaintiff non-suited. 
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Before Baron PLATT. 
Cuerry v. Henning anp NEEDHAM.—11th May, 1849. 


DEED OF SALE OF PATENT.—DELIVERY. 


Semble, that where a deed had been formally delivered it was of no moment that the signature 
had not been affixed, as that was not necessary to give effect to a deed. 


Tuis action was brought to recover certain instalments due from the 
defendants under a deed alleged to have been made by them on the 
purchase of a patent taken out by the plaintiff’s late husband. They 
pleaded non est factum. On production of the deed the signature of 
Needham was affixed as well as the attestation to the same and to 
the delivery, but there was no signature attached to the seal set apart 
for Henning, nor any attestation of delivery by him. The deed, 
however, came from the custody of Henning. 


Watson, Cowling and T’. Jones, for the plaintiff, contended, that the 
deed had been formally delivered by Henning, producing a written 
notice served on the plaintiff from both the defendants, in which the 
deed was referred to as an indenture between themselves of the one 
part and the plaintiff of the other. 


Knowles and Bramwell, for Henning, urged that the execution of a 
deed could not be assumed in the absence of direct affirmative evi- 
dence of the execution. 


By tHE Court.—The signature of the defendant to the deed is 
not necessary to give effect to a deed where there has been a de- 
livery. The question for the jury, therefore, is whether from the 
evidence they may or may not conclude that Henning had delivered 
the instrument as his act and deed. 

A verdict was thereupon returned for the plaintiff for the balance 
due on the purchase of the patent. 





Before Mr. Justice COLERIDGE. 
Exuior v. THompson.—15th May, 1849. 


SLANDER—VARIANCE IN DECLARATION—AND EVIDENCE OF WORDS 
SPOKEN. : 

The plaintiff in an action of slander, for words spoken at an inquest on a fire, set out in the decla- 
ration, that the defendant had said that he entertained strong suspicion of some one having 
had a hand in the mysterious affair, and that the plaintiff was the person who had done it. 


It appearing from the evidence, that the plaintiff’s name had not been mentioned: Held, 
a fatal variance, and the court refused to amend the declaration, but nonsuited the plaintiff. 


Tue plaintiff was a livery stable keeper, carrying on business in 
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George Yard, Drury Lane, and landlord of the defendant, who was 
a stationer, and resided in King’s Head Court, Fetter Lane. It ap- 
peared that on the night of the 30th August, 1848, a fire broke out on 
the defendant’s premises, and. that an inquest for the purpose of in- 
quiring into the origin of the fire, was held by Mr. Payne. The in- 

uest was adjourned several times, and on the 6th of September, the 
Tetiaihons said, that he had a Strong suspicion that “ some one had 
had a hand in this mysterious affair.’ The plaintiff was acquitted 
on the inquest from all blame. 

One of the jurymen, and a short-hand writer present at the inquest, 
proved that the defendant had not mentioned the plaintiff by name, 
although he had said that he suspected some one who had set the pre- 
mises on fire. 


Wilkins, Serj., and Huddlestone, for the plaintiff. 


Chambers, Q. C., and Meymott, for the defendant, contended that 
inasmuch as there was a variance between the evidence and slander 
alleged in the declaration, which set out that the defendant had 
added the words, ‘and Mr. Elliott is the person who had done it,” 
to those above stated, the plaintiff ought to be nonsuited. 


By tHE Court.—This variance is fatal. The plaintiff must be 
nonsuited. The Court refused to amend the declaration. 





Review. 


A Treatise on the Practice of the Courts of the State of New-York, adapted to the Code of 
Procedure as amended by the act of April 11, 1849, and the Rules of the Supreme Court ; 
to which is added the Practice in Courts of Justices of the Peace, with an appendix of prac- 
tical forms. By Cxravupius L. Mone.t, Counsellor at Law. ‘Albany ; Gouup, Banks & 
Goutp. New-York: Bangs, Goutp & Co., Nassau-street, 1849. 


Mr. Monet has rendered an essential service to the practical lawyer, by the 
publication of this work. It was much needed in the profession, and he has 
fairly fulfilled the promise made by him to “ bring together the whole body of 
the practice, and in a simple and succinct form.” ‘The work is divided into 
chapters, and each section of the Code is commented upon and illustrated, as far 
as it was capable of being done, by the citation of recent decisions. Where the 
old practice is applicable, the author has, with much good sense, selected-all 
the leading cases from the books to bear upon the subject. It is certainly the 
best work, with reference to the practice under the Code, that has been printed, 
and cannot fail to have a very large circulation. 

The author observes—“ Should the present work meet the immediate de- 
mands of the profession, for a guide in conducting a suit, it is the author’s de- 
sign, at no very distant day, when the system shall become better understood, 
and been established upon a firm basis, unshaken by the conflict of opinion and 
decision, to revise the present volume, and bring together in a body the entire 
practice of the courts of this State.’ 

The work is dedicated to the Honorable Ira Harris, one of the justices of the 
Supreme Court, and pays a well-merited mark of respect to that learned gen- 
tleman for his eminent qualities as a judge and a man. 





